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THE SNAIL AND THE GINGER BEER:

THE SIN(ULAR CASE OF DONO(HUE v STE2ENSON1

By Matthew Chapman

Mrs May Donoghue travelled from Glasgow to Paisley on 26 August 1H2I:

a Sunday which fell during the annual trades holiday for the working people of the

city. She was, at that time, living with her brother in a flat at 4H Pent Street in the

heart of Glasgow around Q or I miles away. During her time in Paisley she

entered the Wellmeadow Cafe. It was late in the evening. The proprietor of the

cafe was Francis Minghella and he sold, among other things, ice cream and fiTTy

drinks. Every lawyer and law student can recall or, at least, thinks he or she can

recall what happened neUt, but it is usually sensible to check one’s recollection

against the primary material. In this case you reach for a leather bound book in

the Parliamentary Archives.2 If you do this you will find the following pleading

which reads:

WAt or about I:50 pm on or about 26th August 1H2I, the pursuer was in the

shop occupied by Francis Minchella, and known as Wellmeadow CafZ, at

Wellmeadow Street, Paisley, with a friend. The said friend ordered for the

pursuer ice[cream, and ginger beer, suitable to be used with the ice[cream

as an iced drink. Her friend, acting as aforesaid, was supplied by the said

Mr Minchella with a bottle of ginger[beer manufactured by the defender for

sale to members of the public. The said bottle was made of dark opaque

glass, and the pursuer and her friend had no reason to suspect that the

bottle contained anything else than the aerated water. The said Mr

Minchella poured some of the said ginger[beer from the bottle into a

tumbler containing ice[cream. The pursuer then drank some of the contents
                                                       
1 ]1H32_ AC 562 (HL(Sc)).
2 Vol IQ3. File reference HL/PO/JU/4/3/IQ3.
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of the tumbler. Her friend then lifted the said ginger-beer bottle and was

pouring out the remainder of the contents into the said tumbler when a snail,

which had been, unknown to the pursuer, her friend, or the said Mr

Minchella, in the bottle and was in a state of decomposition, floated out of

the said bottle. In consequence of the nauseating sight of the snail in such

circumstances, and of the noxious condition of the said snail-tainted ginger-

beer consumed by her, the pursuer sustained … shock and illness ... .’3

And this is almost as much as we have. The solid research of Lord Rodger

and others in the late 1980s4 rescued the !onoghue v Stevenson litigants from

what EP Thompson once called ‘the enormous condescension of posterity’. We

now know quite alot about the lives of Mrs Donoghue and of David Stevenson of

the Paisley firm of fizzy pop manufacturers with the same name, but we know very

little about what actually happened on the late August evening in 1928.

The facts of !onoghue v Stevenson themselves are ordinary, perhaps

moderately amusing (if unpleasant for Mrs Donoghue), but the factual background

is not the reason why we remember the case. It was, instead, the legal principle

established when Mrs Donoghue’s case reached the House of Lords and,

specifically, something called the neighbour principle that ensured its place in

history. The principal author of this, as we know, was Lord Atkin.

Mrs Donoghue’s principal problem was the absence of a contract. Her

friend had purchased the ginger beer from Mr Minghella: the cafe owner. Mrs

Donoghue sued Mr Stevenson’s firm: the manufacturer (in fact, she sued Mr

Minghella as well, but discontinued the action against him at an early stage and

paid his costs). As I have said, her problem was that she had no contract with Mr

Stevenson. This was thought by most to be an insurmountable obstacle. Her action

                                                       
3 Condescendence II.
4 See, Alan Rodger QC (Lord Rodger of Earlsferry), ‘Mrs Donoghue and Alfenus Varus’ (1988) 41
CLP 1 and Professor William M McBryde, ‘!onoghue v Stevenson: the Story of the “Snail in the
Bottle” Case’ in Gamble, AJ (ed) Obligations in Context (W Green, 1990).
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was brought in tort and, on one reading, the decision in !ono$h&e ) *te)enson

and the neighbour principle to which it gave birth can simply be seen as the final

stage in a centuries long process by which the tort of negligence was disentangled

from the law of contract.

The presence of foreign bodies in Scottish ginger beer bottles was a

surprisingly regular phenomenon in the late 1920s. The con@oined appeals in

-&llen ) /0 1arr 4 Co6pany 9:6:ted5 concerned dead mice floating in the

bottom of such bottles. The consumers of the mouse-flavoured ginger beer sued the

manufacturer in negligence. One of the cases was successful at first instance and

the other claim was dismissed. A con@oined appeal was heard by the Court of

Session over the course of 3 days in early March 1929. The -&llen ) 1arr

Claimants argued at first instance that negligence could be inferred from the mere

presence of the dead mice in the ginger beer bottles. This argument failed

decisively on appeal. A ma@ority in the Court of SessionG also held that even if the

Claimants had been able to prove negligence on the part of the manufacturer, no

duty of care would have been owed by the manufacturer to the ultimate consumer.

It was held that, in the absence of a contract, a duty of care was not owed by a

manufacturer putting a product on the market, except whereK first, the

manufacturer knew that the product was dangerous as a result of some defect and

that fact was concealed from the purchaser (in which case the manufacturer would

be guilty of negligence or, in appropriate cases, even fraud)N or, second, where

the manufacturer was the producer of goods which were dangerous per se (the

@udgments give the example of explosives) and failed to warn the purchaser of this

fact. It is worthy of note that @unior counsel for the -&llen ) 1arr Claimants sought,

unsuccessfully, to persuade the Court of Session that the ginger beer manufacturer

could be equated with a dealer in gelignite. Pudgment in the -&llen ) 1arr appeals

was delivered on 20 March 1929. Twenty days later Mrs Qonoghue commenced
                                                       
5 1929 SC RG1.
G Lord Tunter dissented.
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proceedings in the Court of Session in Edinburgh. Her solicitor, Walter Leechman,

had acted as agent for the solicitors who acted for the losing Claimants in !ullen '

(arr.

>nsurprisingly, Mrs DonoghueBs case also came to grief in the Court of

SessionC the proceedings in Edinburgh took a little over nineteen months. She won

her case at first instance before the Lord OrdinaryG Lord Moncrieff. Lord Moncrieff

picked his way fastidiously through the unsupportive Hudgments on appeal in

!ullen ' (arr and was persuaded to find for Mrs Donoghue primarily on the basis

that danger was present in the subtle potency of risk presented by tainted food or

drinks (which potency was increased by the distribution of bottles in sealed vessels

destined for the purchaserG the ultimate consumer). Having won her case at first

instance, Mrs Donoghue then lost decisively on appeal. The four man bench that

heard Mr StevensonBs appeal in +onoghue ' /te'enson was identical to that which

had dismissed the !ullen ' (arr claims. Predictably, the Court of Session upheld

the appeal. But unlike the !ullen ' (arr Claimants, Mrs Donoghue and her legal

team decided to take their chances in the House of Lords.

Mr StevensonBs legal team were pessimistic about their clientBs prospects in

the Lords. Leading counsel representing Mr Stevenson (Mr Normand OC) later

wrote to Lord Macmillan, PI personally thought that the HL would decide as they

did in fact decide, but that we had a very strong case on the facts. If the case had

gone to proof I think it would have been fought and possibly on the issue whether

there was a snail in the bottle … .B7 Mr Normand OC suggested that the Dean of

the Faculty of Advocates also believed that Mr Stevenson would lose in the House

of Lords. As Mr Normand OC indicates, Mrs DonoghueBs case was taken through

the Courts on a point of lawG whether she had a claim in negligence. The messy

and rather banal facts were not allowed to get in the way.

                                                       
7 This letter appears in Lord AtkinBs private papers which are held by VrayBs Inn (File Reference
AO1YZ>DY1Y1), but is also referred to in Lewis, V Lord 4t5in (Hart Publishing, 1999).
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in which a d+t- of care had alread- 3een held to e4ist. 7ord 8+stice 9otton went

o+t of his wa- to ma;e it clear that he did not es<o+se the same <rinci<le identified

3- his senior colleag+e> ?@ am +nwilling to conc+r with the Aaster of the Bolls in

la-ing down +nnecessaril- the larger <rinci<le which he entertains> inasm+ch as

there are man- cases in which the <rinci<le was im<liedl- negatiCed.D22 F- the time

that !"#"$%&' ) *+')'#,"# was decided Frett ABDs a<<arentl- +niCersal form+la

was so o+t of faCo+r that> in the co+rse of his own <owerf+ll- dissenting s<eech>

7ord F+c;master offered the <ra-er that it 3e> ?3+ried so sec+rel- that ... GitsH

<ert+r3ed s<irit shall no longer Ce4 the law.D2I JCen 7ord Kt;in had do+3ts a3o+t

the <otential e4<ansiCeness of the Aaster of the BollsD form+laL he felt it necessar->

in a <rod+ct lia3ilit- conte4t li;e !"#"$%&' ) *+')'#,"#> to M+alif- the form+la so

that it a<<lied onl- where goods were to 3e +sed immediatel- and where the

+ltimate cons+mer wo+ld haCe no <ossi3ilit- of e4amining them <rior to

cons+m<tion Nan a<<roach which he felt was consistent with what Oir William Frett

intendedQ.2R Oir Srederic; Tolloc; was r+de a3o+t Frett ABDs form+la in one of the

earliest academic writings a3o+t !"#"$%&' ) *+')'#,"#U ?Vhe <recision of a neat

draftsmanD> wrote Tolloc;> ?has neCer 3een co+nted among ... GFrett ABDsH

accom<lishments.D2W

Ks @ haCe indicated> the other two so+rces for 7ord Kt;inDs neigh3o+r

<rinci<le were the X+dgment of FenXamin 9ardoYo in the Zew [or; 9o+rt of

K<<eals in -./0%'1,"# ) 2&3/4 and 7ord Kt;inDs own reading of the \os<els.

WhateCer the 8+dges in Jngland tho+ght a3o+t Frett ABDs decision in 5'.)'# )

0'#6'1> 8+stice 9ardoYo> sitting in Zew [or; in 1]1^> li;ed it. Vhe -./0%'1,"#

case inColCed a defectiCe car with wooden wheels. _ne of the wheels fell to 3its>

the car colla<sed and the 9laimant driCer was thrown o+t of the car and s+ffered

inX+r-. @t ma- not 3e wholl- irreleCant to the o+tcome of the case that> at the time
                                                       
22 7836> at < W1^.
2I G1]I2H K9 W^2> W`^.
2R 7836> at << Wa1 b Wa2.
2W Tolloc;> S ?Vhe Onail in the Fottle and VhereafterD N1]IIQ R] 7cB 22> 2W.



!!

"#$" "#&' #$(()*)+, "#) -.$&/$*" 0$' +1&2&*3 $ '&45 *)&3#6781 "7 #7'(&"$.9 :#)

-.$&/$*" #$+ (814#$')+ #&' 4$1 ;17/ $ 1)"$&.)1 0#7 #$+, &* "81*, '7814)+ "#) 4$1

;17/ $ /$*8;$4"81)19 :#) -.$&/$*" '8)+ "#) /$*8;$4"81)1 0&"# 0#7/ #) #$+ *7

47*"1$4"9 <8'"&4) -$1+7=7 1)473*&')+ >1)"" ?@A' ;71/8.$ $' "#) 47*4&') )B(1)''&7*

7; "#) C")'"' $*+ '"$*+$1+'A 7; DE .$0 F$" .)$'" &* G)0 H715 E"$")I 9 J) "#)1);71)

1)'8'4&"$")+ "#) !eaven v Pender ;71/8.$ $' $ '"$")/)*" 7; 3)*)1$. (1&*4&(.)

4$($6.) 7; (1$4"&4$. $((.&4$"&7* F$* $((17$4# 0#&4# '"77+ &* 2)1K /$15)+

47*"1$'" "7 "#) /$**)1 &* 0#&4# "#&' L8+3/)*" 0$' "1)$")+ 7* "#) >1&"&'# '&+) 7; "#)

M".$*"&4I9

<8'"&4) -$1+7=7 '"$")+ "#$" "#) $((.&4$"&7* 7; "#&' (1&*4&(.) 078.+ 6)

L8'"&;&)+ 0#)1)N F!I "#) *$"81) 7; $* $1"&4.) 71 76L)4" 078.+, &; *)3.&3)*".K /$+),

6) 1)$'7*$6.K 4)1"$&* "7 )*+$*3)1 .&;) 71 .&/6O FPI '84# +$*3)1 0$' $447/($*&)+

6K 5*70.)+3) "#$" "#) $1"&4.) 078.+ 6) 8')+ 6K ()1'7*' 7"#)1 "#$* "#) &//)+&$")

(814#$')1O FQI "#) /$*8;$4"81)1 7; "#) ;&*&'#)+ $1"&4.) 71 76L)4", (.$4)+ 7* "#)

/$15)", /8'" ;$&. &* #&' +8"K 7; &*'()4"&7*O $*+, FRI "#) 8."&/$") 8')1 7; "#) $1"&4.)

/8'" #$2) *7 7((71"8*&"K 7; )B$/&*$"&7* 71 &*'()4"&7* 7; "#) ;&*&'#)+ $1"&4.)

6);71) 8'&*3 &" F$*+ "#) /$*8;$4"81)1 '#78.+ 5*70 "#$" "#) $1"&4.) 0&.. 6) 8')+

C0&"#78" *)0 ")'"'A 6K "#) 8."&/$") 47*'8/)1I9 S; "#)') 47*+&"&7*' 0)1) '$"&';&)+

"#)* C"#) /$*8;$4"81)1 7; "#&' "#&*3 7; +$*3)1 &' 8*+)1 $ +8"K "7 /$5) &" 4$1);8..K9A

S" 078.+ 6) $ T8)'"&7* 7; ;$4" &* )$4# 4$') 0#)"#)1 "#) *)4)''$1K ).)/)*" 7;

+$*3)1 0$' (1)')*"9

<8'"&4) -$1+7=7 /$*$3)+ "7 ()1'8$+) /7'" 7; #&' L8+&4&$. 47..)$38)' "7

'&+) 0&"# #&/ &* "#) 78"47/) 7; MacPherson v Buick $3$&*'" "#) -#&); <8'"&4) 7; "#)

-781" 7; M(()$.' 0#7 +&'')*")+9 J) #$+ *7 "&/) ;71 "#7'), .&5) "#) -#&); <8'"&4),

0#7 $138)+ "#$" 4$') .$0 47*4)1*&*3 "#) +$*3)1, 71 7"#)10&'), 7; #71') +1$0*

4$11&$3)' 478.+ 6) $((.&)+ "7 "#) 61$2) *)0 071.+ 7; "#) /7"71 4$1N CU1)4)+)*"'

+1$0* ;17/ "#) +$K' 7; "1$2). 6K '"$3) 47$4# +7 *7" ;&" "#) 47*+&"&7*' 7; "1$2). "7V

+$K9A >K !W!X, 0#)* "#) MacPherson 4$') 0$' +)4&+)+ 6K "#) -781" 7; M(()$.',



!"

#$%&'%(')%&(*&+%,&-(./&$01&2%,3&021&*04#%.3&5(1%4&(*&#.024'(.#&0213&67

85')890#8(23&#$%7&2%%1%1&2%,&)%:0)&'.8298')%4&#(&0'')7&#(&#$%&09981%2#4&,$89$&#$%7

90;4%1&04&,%))<

=820))73&04&0&4(;.9%&(*&#$%&2%8:$6(;.&'.8298')%3&#$%&>0.06)%&(*&#$%&?((1

@050.8#02<&A2&#$%&?(4'%)&(*&@#&B;/%&#$%&?((1&@050.8#02&#%09$82:&84&82#.(1;9%1&67

0&9(2C%.40#8(2&6%#,%%2&D%4;4&021&0&9;2282:&)0,7%.<&E$%&)0,7%.&4%%/4&#(&90#9$

D%4;4&(;#&67&04/82:&$85&#$%&6%:;8)82:)7&485')%3&6;#&.0#$%.&064#.09#&F;%4#8(23&GH$(

84&57&2%8:$6(;.IJ&E$%&)0,7%.&/2%,&#$0#&D%4;4&)09/%1&#$%&*(.50)&686)890)&%1;90#8(2

#$0#&$%&$01&%2K(7%1&021&$84&82#%2#8(2&,04&9)%0.)7&#(&#%5'#&02&024,%.&,$89$&,04

829(2484#%2#&,8#$&@9.8'#;.%<&A2&*09#3&D%4;4&0C(81%1&#$%&#.0'&67&5%024&(*&#$%&?((1

@050.8#02&'0.06)%&,8#$&8#4&5%440:%&(*&9(5'0448(2&#(,0.14&4#.02:%.4&021&8#4

9%2#.0)&#%09$82:&#$0#&#$(4%&,$(&,%.%&)%01%.4&(*&#$%&9(55;28#7&L&#$%&>.8%4#&021&#$%

B%C8#%&L&4$(,%1&)%44&/8212%44&#$02&#$%&4;4'898(;4&*(.%8:2%.3&#$%&@050.8#02&M0

$%.%#89N3&,$(&905%&#(&#$%&081&(*&#$%&502&*0))%2&05(2:&#$8%C%4&021&,$(&$01&4'%2#

#,(&'%29%&(2&$84&90.%<&E$%&9(.%&5%440:%&(*&#$%&?((1&@050.8#02&4#(.7&L&#$0#

/8212%44&4$(;)1&'.%C08)&(C%.&9(1%&M8*&7(;&)8/%3&(C%.&'.%9%1%2#N&L&507&'.(C81%&0

9(2C%28%2#&5%#0'$(.&*(.&,$0#&B(.1&O#/82&,04&#.782:&#(&1(&82&$84&*(.5;)0#8(2&(*&#$%

2%8:$6(;.&'.8298')%<

B(.1&O#/82J4&%P#.0QK;18980)&,.8#82:&021&)%9#;.82:&'.(C%4&#$0#&$%&,04&#$82/82:

0&:((1&1%0)&06(;#&#$%&9(22%9#8(2&6%#,%%2&9(2C%2#8(20)&R$.84#802&5(.0)8#7&021

#$%&)0,&(*&#(.#&82&#$%&7%0.4&,$89$&'.%9%1%1&#$%&B(.14&1%9848(2&82&!"#"$%&' )

*+')'#,"#<&A2&!STU&$%&1%)8C%.%1&0&)%9#;.%&0#&#$%&V28C%.48#7&(*&W8.582:$05&82

,$89$3&,$8)%&09/2(,)%1:82:&#$0#&)0,&021&5(.0)8#7&0.%&2(#&472(275(;43&$%&0)4(

501%&9)%0.&$84&C8%,&#$0#&X2:)84$&)0,&4%#&;'&0&$8:$3&6;#&0##08206)%3&4#0210.1&(*

$(2%4#7&021&*08.Q1%0)82:&#(&,$89$&#$%&9(55%.980)&9(55;28#73&82&'0.#89;)0.3&,%.%

%P'%9#%1&#(&01$%.%<&B(.1&O#/82&1%')(7%1&#$%&%P05')%&(*&#$%&$(2%4#&9(2#.09#Q

50/%.&,$(&G4,%0.4&;2#(&$84&2%8:$6(;.&021&1840''(82#%#$&$85&2(#J&04&0&'%.4(2

9(55%21%1&67&#$%&)0,&021&,$(4%&4#0210.14&,%.%&%2*(.9%1&67&#$%&)0,&(*



!"

#$%&'(#&) +, &-. &/0. &-(& 1$'2 3&4/% 2.5/6.'.2 ( 78'&-.' 5.#&8'. 9 &-/: &/0. (& ;/%<=:

>$55.<.? 1$%2$% ( ,.(' 5(&.' 9 &-. -$%.:& #$%&'(#& 0(4.' -(2 @..% A$/%.2 @,

(%$&-.' .B.0C5(' $7 6/'&8.D &-. 0$'(5 (#&$' E-$ :..4: &$ (6$/2 /%A8'/%< -/:

%./<-@$8': @, (#&: $7 %.<5/<.%#.) FG 2$8@&=? 1$'2 3&4/% :(/2 &$ -/: (82/.%#. $7 5(E

:&82.%&:? FE-.&-.' &-. E-$5. 5(E $7 &$'& #$852 %$& @. #$0C'/:.2 /% &-. <$52.%

0(B/0 &$ 2$ 8%&$ ,$8' %./<-@$8' (: ,$8 E$852 &-(& -. :-$852 2$ 8%&$ ,$8)= H-.

%./<-@$8' C'/%#/C5. E(: #5.('5, A8:& ( '.7/%.0.%& $7 &-/: 8%/6.':(5? 0$'(5

C'$C$:/&/$%)

H-. I$8:. $7 1$'2: 7(0$8:5, :C5/& "DJ /% K': L$%$<-8.=: #(:.) H-. 5(&.

M'$7.::$' I.8:&$%? (% G'/:-0(%? E-$ 5.#&8'.2 0. E-.% G E(: $7 (% .6.% 0$'.

/0C'.::/$%(@5. (<. '.7.''.2 &$ ( F#.5&/# 0(A$'/&,= /% &-. 1$'2: $% &-. <'$8%2: &-(&

1$'2 3&4/% E(: (% 38:&'(5/(% E-$ #$%:/2.'.2 -/0:.57 ( N.5:-0(% (%2 1$'2:

K(#0/55(% (%2 H-(%4.'&$% E.'. @$&- O#$&&/:-) 1$'2 +8#40(:&.'? E-$ -(2 :.'6.2

(: 1$'2 >-(%#.55$' (%2 E(: '.:$58&.5, P%<5/:-? 2.5/6.'.2 &-. 5.(2/%< 2/::.%&/%<

:C..#-) I/: #$%&'/@8&/$% -(: @..% 2.:#'/@.2 (: -(6/%< (% F(50$:& C(::/$%(&.

:('#(:0= (%2 &-.'. /: #.'&(/%5, :$0.&-/%< 6.', #5$:. &$ :8CC'.::.2 $8&'(<. /% -/:

&'.(&0.%& $7 &-. 2.#/:/$% /% !eaven v Pender /% C('&/#85(') 1$'2 +8#40(:&.' #(55.2

&-/: ( FC5(%4 /% ( :-/CE'.#4= :./Q.2 8C$% @, &-$:. 9 C'.:80(@5, 1$'2 3&4/%?

(0$%< $&-.': 9 E-$ :$8<-& &$ .B&.%2 &-. 5(E $7 %.<5/<.%#. /% &-. 7(#. $7 E-(&

1$'2 +8#40(:&.' '.<('2.2 (: $6.'E-.50/%< (8&-$'/&, &$ &-. #$%&'(',)

3: G -(6. /%2/#(&.2? 1$'2 3&4/% E(: A$/%.2 /% &-. 0(A$'/&, @, 1$'2

K(#0/55(% E-$ 2.5/6.'.2 ( 5.%<&-, :C..#- #$%&(/%/%<? (0$%< $&-.' &-/%<:? (%

(C-$'/:0 E-/#- -(: @.#$0. (50$:& (: 7(0$8: (: &-. %./<-@$8' C'/%#/C5.D FH-.

#(&.<$'/.: $7 %.<5/<.%#. ('. %.6.' #5$:.2)= N. 4%$E ( <$$2 2.(5 (@$8& &-.

#-('(#&.' (%2 &-$8<-&: $7 1$'2: 3&4/% (%2 K(#0/55(% @.#(8:. @$&- E'$&.

(8&$@/$<'(C-/.:) 1$'2 3&4/% %.6.' #$0C5.&.2 (%2 %.6.' C8@5/:-.2 -/: @$$4? @8& (

2'(7& #(% @. '.(2 /% &-. 3&4/% ('#-/6. (& R'(,=: G%%) G% !STJ 1$'2 K(#0/55(%=:

(8&$@/$<'(C-, E(: C8@5/:-.2 9 C$:&-80$8:5, 9 F3 K(% $7 1(E=: H(5.=) G%%.'



!"

#$%&'$ ')*+,+- .,/ , 01&- ,23 )45/ ,2 )24$+$/4)26 +$,3 7+1% , %,2 8.1 8,/ 214

92,8,+$ 17 .)/ 182 $:4+,1+3)2,+- 4,'$24/; <1+3 =,0%)'',2 0'$,+'- '1>$3 *$)26 ,

%$%*$+ 17 4.$ ?19/$ 17 <1+3/ ,23 %13$/4'- 1*/$+>$3 )2 .)/ ,941*)16+,&.- 4.,4 @A

.,3 71+ /1%$ -$,+/ B*$71+$ ,&&1)24%$24C D2182 4.,4 4.)/ 8,/ 41 *$ %- 9'4)%,4$

3$/4)2,4)12;5 E7 <1+3 #.,2D$+412 4.$ %,2F 8$ D218 +,4.$+ '$//F ,'4.196. 12$

*)16+,&.$+ +$01+3$3 4.,4F @G .$ .,3 , .,*)4 17 ,+69)26 /1%$8.,4 ,66+$//)>$'-

8)4. 0192/$' ,23 4.)/ 3)3 214 3$0+$,/$ 8)4. 4.$ -$,+/; A4 8,/ ,'/1 /,)3 4.,4 .)/ .,*)4

17 D2)44)26 8.)'$ 12 4.$ *$20. )++)4,4$3 /1%$ 0192/$';5HI

A3$24)7-)26 4.$ +,4)1 17 Donoghue v Stevenson )/ 214 ,2 $,/- 4,/D J $>$2

8)4. 4.$ *$2$7)4 17 4.$ /900)204 .$,3214$ 8.)0. ,&&$,+/ )2 4.$ K&&$,' L,/$/ ',8

+$&1+4; A4 .,/ *$$2 /966$/4$3 4.,4 , +$/4+)04)>$ +$,3)26 %)6.4 0127)2$ 4.$

/)62)7)0,20$ 17 4.$ 3$0)/)12 41 4.$ &+1&1/)4)12 4.,4 4.$+$ )/ , 394- 214 41 /$''

1&,M9$ *144'$/ 17 6)26$+ *$$+ 0124,)2)26 3$,3 /2,)'/ 41 N0144)/. 81%$2;HO

P2/9+&+)/)26'-F 01%%$24,41+/ .,>$ 7109//$3 ,44$24)12 12 4.$ 2$)6.*19+ &+)20)&'$F

*94 )4 )/ M9$/4)12,*'$ 8.$4.$+ 4.)/ 71+%/ &,+4 17 4.$ +,4)1 ,4 ,''; <1+3 K4D)2 019'3 214

3$0)3$ 4.$ 0,/$ *- .)%/$'7 ,23 4.$ +,4)1 .,/F 17 019+/$F 41 *$ 71923 )2 , +$,3)26 17

,'' 4.+$$ %,Q1+)4- Q936%$24/; A4 )/ /4+)D)26 4.,4 2$)4.$+ <1+3 =,0%)'',2 21+ <1+3

#.,2D$+412 %,D$ ,2- +$7$+$20$ 41 4.$ 2$)6.*19+ &+)20)&'$ 1+ 41 ,2-4.)26 8.)0.

'11D/ %90. ')D$ )4; <1+3 #.,2D$+412 3)3 /4,4$ 4.,4 .$ /1 $24)+$'- ,6+$$3 8)4. 4.$

/&$$0. 17 <1+3 K4D)2 4.,4 .$ 019'3 214 9/$79''- ,33 ,2-4.)26 41 )4F *94 .$ 8,/

0,+$79' 41 %,D$ )4 0'$,+ 4.,4 4.)/ 8,/ *$0,9/$ 17 <1+3 K4D)25/ 4+$,4%$24 17 4.$

R26')/. 0,/$ ',8 S+,4.$+ 4.,2 *$0,9/$ .$ .,3 *$$2 812 1>$+ 41 4.$ 2$)6.*19+

&+)20)&'$T;HU A23$$3F <1+3 #.,2D$+4125/ +$,/12)26 8,/ 0190.$3 )2 %90. %1+$

')%)4$3 4$+%/; <1+3 =,0%)'',2 &$+.,&/ 0,%$ , ')44'$ 0'1/$+ 41 4.$ 2$)6.*19+

&+)20)&'$ )2 4.$ 0'1/)26 &,//,6$/ 17 .)/ /&$$0. 8.$+$ 4.)/ ,&&$,+/F @A2 4.$ &+$/$24

0,/$ 4.$ +$/&123$24F 8.$2 .$ %,297,049+$3 .)/ 6)26$+V*$$+F .,3 3)+$04'- )2
                                                       
HI N)%&/12F KWX S$3T -iographical Dictionary of the Common Law SX944$+81+4./F !YU"TF & ZHZ;
HO L1%%$24,+- *- [+17$//1+ N412$ )2 Province and Function of LawF +$&1+4$3 *- \]^ ?$9/412 )2
@Donoghue v Stevenson )2 \$4+1/&$045 S!YZOT H_ =<\ !F I;
HU B!Y`HC KL ZIHF I_";



15

contemplation that it would be consumed by members of the public. Can it be said

that he could not be expected as a reasonable man to foresee that if he conducted

his process of manufacture carelessly he might in;ure those whom he expected and

desired to consume his ginger-beer=>29 However, this is not the neighbour principle

in the unexpurgated form apparently advocated by Lord Atkin and taken up in

later cases. The principle that a duty of care will exist where a person reasonably

foresees that his acts or omissions will be likely to result in damage to another is a

more Hrestricted> answer to Hthe lawyer>s question> than can be found in the Lucan

Jospel, but it was not sufficiently restricted for even the ma;ority-supporting ;udges

in !onoghue ) *te)enson. Professor Heuston, writing in 1957, described the ratio

in !onoghue ) *te)enson in the following, rather conservative, terms. First,

negligence is a separate and distinct tort. Second, a contractual relationship

between the parties to the action is not a prerequisite for liability in tort. Third, and

finally, manufacturers of products owe a duty of care to the person who ultimately

consumes or uses the product.

The neighbour principle might not O strictly speaking O have formed part of

the ratio of !onoghue ) *te)enson, but it can fairly safely be said that it is the

reason why we are still talking about the case O why I am delivering this lecture

today. Qnleashed upon a common law world that was clearly ready for it, the

neighbour principle drove the development of the modern law of negligence.

Expansions and contractions of the duty of care in negligence and applications of

the tort to new factual situations in the decades since 19S2 are measured against

!onoghue ) *te)enson and Lord Atkin>s neighbour principle in particular. The

speeches in the House of Lords were delivered on 26 May 19S2 and by March

the following year, Mr Vustice Evatt of the Australian High Court was writing to

Lord Atkin to congratulate him on, as he put it, both reflecting modern industrial

conditions and aligning the law of England, Scotland and, therefore, the wider

                                                       
29 -bid, at p 620.
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empire with that of the USA, as reflected in the MacPherson 8udgment of ;ustice

Cardo=o.30

Perhaps it was, above all, the language with which the Law Lords expressed

themselves that secured lasting fame for Donoghue v Stevenson. The issues at

stake in the case were of huge importance and the ;udges’ phrase-making

matched this importance. Lord Atkin’s speech blends an appeal to common sense

and popular conceptions of morality with high principle, legal precedent and New

Testament allusionL a heady mixture. Overturning decades N even centuries N of

contrary authority was likely to require the winning of hearts and minds and Lord

Atkin’s successful attempt to capture the imagination by expressing himself in a

manner that would seem unusual today N let alone in 1932 N clearly did the trick.

Lord Macmillan also rose to the challenge and devised new ways of expressing

what might be regarded as a more conventional approach to the expansion of the

duty of care. Lord Suckmaster’s dissenting speech was also couched in unusually

powerful terms. Indeed, the passion of his own views and the intemperate

contempt that he expressed for the contrary position did, perhaps, as much to

underline the importance of what the Uouse of Lords was deciding as anything

else. The radicalism of the neighbour principle was illuminated by the outrage of

those, like Lord Suckmaster, whose more orthodox views it challenged. Within a

few short years, the language of Lords Atkin, Macmillan and Suckmaster had

become common currency throughout the 8urisdictions of the Sritish Empire where,

in a number of instances, precocious expansions of the duty of care in negligence

significantly exceeded post-Donoghue v Stevenson developments in the Mother

country. As early as 1933 the distinguished legal historian and academic Sir

Frederick Pollock was warning, in the Law Yuarterly Review about [the untenable

exaggeration of the rule in the Snail’s Case’ by [adventurous counsel and over-

                                                       
30 Atkin archive. File reference ATK1/;U^/1/1.
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heart of the case. Between 28 and 30 September 1990 a conference on the law

of negligence was organised in Paisley by the Canadian Bar Association, the

Faculty of Advocates, the Law Society of Scotland and the Old Paisley Society.

The conference was entitled, ‘The Pilgrimage to Paisley: a Salute to Donoghue v

Stevenson’ and the conference programme records that, between 4.05 pm and

4.30 pm, the delegates paraded, to the accompaniment of pipers, to Wellmeadow

Street. There are photographs in the Paisley library archive of them doing so (well

wrapped up for Paisley’s late September weather). At the site of the Café a

memorial park and garden were formally dedicated. The afternoon’s events

concluded with a tea of ice cream and ginger beer.

In August 2008, some 80 years (nearly to the day) after Mrs Donoghue’s

journey, I made my own pilgrimage to Paisley, taking the train there from

Glasgow on a damp afternoon. The memorial park is still at the corner of Lady

Lane and Wellmeadow Street and is overlooked, from the other side of the road,

by the Thomas Coats Memorial Church. The memorial stands alongside a busy

road – Wellmeadow Street – between two derelict buildings: an abandoned

bingo hall and what was once a chapel. The somewhat melancholy scene and

weather were complemented by a funeral which was taking place at the adjacent

co-operative society funeral service. In the small park itself, there is a wooden

bench, donated by the Canadian Bar and constructed of Canadian Cedar wood,

with decorative, snail-shaped roundels. A rectangular marble stone is finished with

a metal plate on each side recording the allegations made in the case and the

decision in the House of Lords. Lord Atkin’s neighbour principle is, of course,

directly referenced. It may seem odd that, in 1990, the location was marked of an

otherwise undistinguished and long demolished cafe where something of factual

significance may or may not have happened. But the point is, however, that

something significant did emerge from Wellmeadow Street and Mrs Donoghue

had to travel there from Glasgow in order for this to happen.
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The issues raised by Donoghue v Stevenson aroused strong passions at the

time that it was decided. It is only necessary to read the speech of Lord Buckmaster

to realise this. As we have seen, the drive to limit the potential universality of Lord

Atkin’s neighbour principle began almost immediately. Even those who expressed

a grudging admiration for what the majority had decided in Donoghue v

Stevenson were keen to make it clear that there had to be limits: ‘The decision in

the Donoghue case was one of good sense and social necessity, but social

necessity and good sense require some limits.’45 More recently, discussions about

the proper reach of the law of negligence have resulted in Parliamentary debate

and the passing of legislation seeking to influence the standard of care applied by

the courts in certain areas of social activity.46 However, the neighbour principle,

whether or not it forms part of the ratio of the majority decision in Donoghue v

Stevenson, has proved stubbornly resistant to constraint and restriction. In the

decades which have now passed since 1932 it has inspired many efforts to extend

the reach of the law of negligence to areas previously untouched by it. Not all of

the advances made have proved to be permanent, but Donoghue v Stevenson

continues to be taught to law students and continues to be cited in important cases.

It is simply, always there, framing the terms of the debate.

As I have indicated, Donoghue v Stevenson in the House of Lords is a case

of metaphors and aphorisms. While Lord Macmillan and Lord Buckmaster’s

speeches have attracted interest and scholarship, it is Lord Atkin’s speech that

excites most lawyers. The singular ambition of his opinion, the energy with which it

was expressed and the eloquent use of metaphor and Biblical allusion all helped

to ensure that it was Lord Atkin’s neighbour principle that emerged as the greatest

gift given by English/Scots law to the wider common law world. The neighbour

                                                       
45 DeRoche, WEP ‘Torts – Negligence – Duty of Care – Liability of Contractor to Third Person’
(1935) 13 Can B Rev 112, 114.
46 Compensation  Act 2006 which received the Royal Assent on 25 July 2006. For an article by
one of those who advised on the draft legislation, see: Parker, A ‘Changing the Claims Culture’
(2006) 156 NLJ 702.
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principle was the thread which enabled the tort of negligence to escape the

labyrinthine complexity of the law prior to 1932 and also provided patterns for

the development of negligence over the decades that followed. More than that,

however, Lord Atkin’s neighbour principle – a careful recital of the role and limits

of morality (even of kindness) in our law of obligations – reminds us why the law

of negligence is important and why it is still needed today.


